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Jesse C. Trentadue (#4961) T OFUTAH
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Salt Lake City, UT 84101-1480 N N
Telephone: (801) 532-7300 LATGS 8. ZIMMER, CLERK
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
JESSE C. TRENTADUE, : PLAINTIFE’S COMBINED
. MEMORANDUM IN OPPOSITION
Plaintiff, : TO FBI DEFENDANTS’ MOTION
. FOR SUMMARY JUDGMENT AND
VS. - PLAINTIFF’S RULE 56(f) MOTION
: FOR CONTINUANCE PENDING
FEDERAL BUREAU OF : DISCOVERY
INVESTIGATION and FEDERAL
BUREAU OF INVESTIGATION’S ;
OKLAHOMA CITY FIELD OFFICE , X Case No.: 2:04 CV 00772 DAK
Dcfendants. : Judge Dale A. Kimball

Plaintiff commenced this action under the Freedom of Information Act (“FOIA”) to
obtain documents and/or records which, directly or indirectly, reported upon, concerned,

referenced or referred to Morris Dees and/or the Southern Poverty Law Center’s (“SPLC™)



mvolvement with and/or connection to a white supremacist paramtlitary training facility
known as Elohim City, OKBOMB, BOMBROB, Tim McVeigh, Richard Guthrie, Terry
Nichols, Denmis Mahon, Robert Millar, Michael Brescia, Peter Langan and/or Andres
Strassmeir including all contacts Dees or the SPLC may have mdirectly had with the
foregoing individuals through informants. In this action, Plaintiff also seeks the 302 Report
of an interview he gave to FBI Defendants on or about August 12, 1996, concerning the Mid-
West Bank Robbery Gang, Kenneth Michael Trentadue and Richard Lee Guthrie. In this
action, Plaintiff likewisc secks any other documents and/or records which refer to that 302
Report of his August 12, 1996 interview, especially documents referencing Kenneth Michael
Trentadue and the Mid-West Bank Robbery Gang or Richard Lee Guthrie.

Pursuant to Federal Rule of Civil Procedure 56, FBI Defendants have moved for
summary judgment contending that Plaintiff’s claims are moot because they did not locate
any documents responsive to Plaintuff’s #O/4 Request and conscquently did not withhold any
documents or improperly assert any exemption as a basis for withhelding documents. But
as the Court now knows, that is not truc. A key document consisting of the SPLC-OKBOMB
Memorandum was withheld. With this Memorandum, Plaintff 1s also submitting another
document dealing with “domestic security/terrorism” the SPLC s informant, “Elohim City,”

“OKBOMB,” “BOMBROB,” “McVeigh,” “Guthrie,” “Brescia,” and “Langan” the very

I



subjects of Plaintiff’s FO/4 Request. More importantly, this sccond document 1s another
electronic communique’ from Director of the FBI documenting that Guthrie and the others
were funding McVeigh’s attack upon the Murrah building with monies they had obtained
from bank robberies.! Plaintiff, therefore, submits this Memorandum in opposition to FBI
Defendants’ Motion for Summary Judgment. Also contained in this Memorandum, 1s
Plainti ff"’s Rule 56(f) Motion asking that FBI Defendants’ Motion for Summary Judgment be
continued until Plaintiff has completed limited discovery on the existence of the documents

and/or records in question.

RULE 56(f) CONTINUANCE MOTION

Pursuant to Federal Rule of Civil Procedure 56(f), Plamntiff hereby asks the Court to
continuc FBI Defendants” Cross-Motion for Summary Judgment until an addittonal search
for the records in question can be conducted by the FBI Defendants and the results of that
search reported back to the Court under oath. Thereafter, depending upon the results of that
search Plaintiff can complete discovery related to the existence of the documents and/or

records in question as well as the adequacy of the FBI Defendants’ scarch. In support of this

llnterestingly, FBI Defendants stil] contend there is no connection between McVeigh, the Oklahoma City
bombing, Elohim City or the Mid-West Bank Robhery Gang which operated ourt of Elohim City. FBI Defendants
make this claim even though this BOMEROB-Funding Memorandum states that the informant reported to the FB1
that the Flohim City crowd feared that if McVeigh “told the authorines that he recetved bank robbery money {they]
would face life in prison.”
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request, Plaintiff shows the Court as follows:

1. Pursuvant to Federal Rule of Civil Procedure 56, Plaintiff moved for partial
summary judgment specifically secking an electronic Memorandum from FBI Headquarters
to the FBI Oklahoma City Field Office and Omaha Field Office among others discussing an
undercover operation involving the SPLC at a white supremacist compound in Oklahoma.

2. Plaintiff described that Memorandum as follows:

An electronic Memorandum from then FBI Director Louie
Frech at FBI Headquarters to the FBI’s Oklahoma City Field
Office and Omaha Field Office among others which was dated
approximately January 4, 1990, and addressed the subject of
“DOMESTIC SECURITY/TERRORISM.” (Emphasis in
original). This document concermned FBI Case No. 174A-0OC-
56120 and FBI Case No. 91A-OM-41859 which were,
respectively, the Oklahoma City bombing investigation known
as “OKBOMB” and the “Mid-West Bank Robbery Investigation
known as “BOMBROB.” (Second Trentadue Dec., § 9).

This electronic communication or Memorandum also discussed
a sting or undercover operation involving the SPLC at a White
Supremacist Compound in Oklahoma. Specifically, this
Memorandum discussed how the SPLC had an informant at the
compound who was aware that McVeigh and others mtended to
blow up the Murrah Federal Building in Oklahoma City,
Oklahoma. In fact, according to this Memorandum as early as
April 3, 1995, (approximately 2 weeks before the Oklahoma
City bombing) Tim McVeigh contacted the compound
attempting to recruit others to help in the attack on the Murrah
Federal Building. (Second Trentadue Dec., § 10).



(Plaintiff’'s Combined Motion for Partial Summary Judgment and Memorandum in Support,
p. 6).

3. In response to that Motion, FBI Defendants contend that the document did not
exist. That is not true, however. A heavily redacted copy of the SPLC-Bombing
Memorandum .which FBI Defendants claim does not exist is attached hereto as Exhibit A.

4. Commencing at the bottom of page 3, Exhibit A discusses the SPLCs
informant at a white supremacist compound in Oklahoma and McVeigh’s attempts to recruit
assistance from those at the compound for his attack upon the Murrah building. One would
not expect this to be the only record on that informant’s activities at Elohim City. And1itis
not.

5. Attached hereto as Exhibit B is another clectronic communique’ from FBI
Director Louie Freeh dealing with the very subjects of Plantiff’s FO/4 Request. More
importantly. when Exhibits A and B are read together, it is clear that the SPLC’s informant
at Elohim City was present when McVeigh called in carly April of 1995 to obtain help in the

bombing plan. More interesting still, is the fact that Guthrie and the others were paying

2PYaintiff described the SPLC-Bombing Memorandum with rightful shot accuracy, which deprives FBI
Defendants of any claim that they could not identify the document during the “search™ but even had Plaintiff
described that document with far less accuracy, it should nevertheless have been picked up 1n any legimate search
of FBI file 174A-0C-56120 and 91A-OM-41859 imto which it was placed. "This is so because FBI Defendams had a
duty to construe Plaintiff’s FOIA Requests libevally. Nation Magazine v. United States Custom Service, 71 F.3d
883, 890 (D.C. Cir. 1995).



McVeigh money derived from bank robberies to carry out his attack. Despite being squarely
with Plaintiff’s FOI4 Request and mentioning literally every name in that Reguest, it was not
produced by FBI Defendants. Instead, FBI Defendants contend that it does not exist.

6. 1tis clear from FBI Defendants’ denial of the existence of the SPLC-Bombing
Memorandum and the BOMBROB-Funding Memorandum that there are records responsive
to Plaintiffs FOIA4 Requesi which FBI Defendants are either intentionally concealing or did
1ot conduct an adequate scarch to locate. Consequently, in order to adequately respond to
FBI1 Defendants’ Cross-Motion for Summary Judgment, Plaintiff will need to undertake
discovery relative to the FBI Defendants involvement with the SPLC in a sting operation at
the white supremacist compound in question and the existence of documents and/or records
reporting upon or documenting that involvement that would be responsive to Plamtiff's 074

Reguest.

RESPONSE TO FBI DEFENDANTS’ STATEMENT OF UNDISPUTED FACTS

FBI Defendants set forth 13 paragraphs of {acts in their “Statement of Undisputed
Facts” of which paragraphs 6, 7, 8, 9 and 13 are very much in dispute. These are the
paragraphs in which FBI Defendants contend that despite a thorough search, no documents
responsive to Plamtiff’s FOI4 Requesis exist and/or were found. These facts are not

supported by any evidence, however. Consequently, they are now subject to a Motion to



Strike by Plaintiff. In addition, FBI Defendants contention of a thorough search and lack of
documentation responsive to Plaintiff’s FOI4 Requests 1s severely undercut by the SPLC-
Bombing Memorandum and BOMBROB-Funding Memorandum both of which FBI
Defendants contend did not exist.

REBUTTAL TO FBI DEFENDANTS’ RESPONSE TO PLAINTIFE’S
STATEMENT OF UNDISPUTED FACTS

FBI Defendants contend that paragraphs 1, 6, 7, 16 and 17 of Plaintiff’s Statement of
Undisputed Facts are disputed. FBI Defendants, however, do not offer any evidence to
dispute thosc facts. Consequently, that portion of FBI Defendants’ Memorandum 1s also
subjcct to a Motion to Strike by Plaintiff.

FBI DEFENDANTS HAVING INTENTIONALLY MISLED THE COURT ABOUT
THE NON-EXISTENCE OF BOTH THE SPLC-BOMBING MEMORANDUM AND
BOMBROB-FUNDING MEMORANDUM RELATED TO THEIR INVNOLVEMENT

IN THE OKLAHOMA CITY BOMBING PRECLUDES THE GRANT OF
SUMMARY JUDGMENT IN THEIR FAVOR

The SPLC-Bombing Memoranduwn and BOMBROB-Funding Memorandum
concerning the SPLC s involvement with a white supremacist organization and the Oklahoma
City bombing which FBI Defendants say do not exist clearly do exist. The Court will note
that when it compares Exhibit A with Plaintiff’s description of this document both in his

Motion and FOIA Request, that description was completely accurate down to the FBI files



into which the bombing Memorandum was directed. The same is true of Plaintiff’s F0/4
Regquest with respect to the BOMBROB-Funding Memorandum. Given the detailed
description of these documents, it is not happenstance that the FBI Defendants were unable
to locate them. The reason these Memoranda were not located is because they discuss the
SPLC and FBI’s involvement with the white supremacist at Elohim City where Tim McVeigh
and thé others involved in the Oklahoma City bombing associated and/or trained and used
money obtained from bank robberics to carry out that attack. More importantly, these
Memoranda reveal that through an SPLC informant FBI Defendants may have had advanced
notice of McVeigh's plan to bomb the Murrah Federal Building in Oklahoma City,
Oklahoma on April 19, 1995.° That is why these Memoranda were not “found” by FBI
Defendants alleged “scarch” of their records.

1t is FBI Defendants’ burden to establish that they conducted an adequate search and
failed to find the requested records. Kaizman v. Freeh, 926 F.Supp. 316, 320 (E.D. N.Y.
1996). In fact, FBI Defendants must show beyond a material doubt that they conducted 2
search reasonably calculated to uncover all relevant documents. See Jimenez v. FBI, 910

F.Supp. 5, 7 (D.D.C. 1996). Simply put, under #OI4 FBI Defendants must show that they

“According 1o these Memoranda, two days prior 1o the bombing the SPLC informant was m the white
supremacist compound, and apparently met with one of the “two indicted OKBOAMSB Defendants.”
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have made a good faith effort to scarch for the requested records using methods that can
reasonably be expected to produce the information requested. Master v. FBI, 926 F.Supp.
193, 196 (D.D.C. 1996).

In the instant case, FBI Defendants have made no showing of good faith with respect
to an adequate search.” Nor can they given the two Memoranda which they failed to produce
and surely, in an investigation of that magmitude there would have been more than one
Memorandum concerning the SPLC s involvement with the FBI in a covert operation against
a whitc supremacist religious organization in Eastern Oklahoma.> An operation which, prior
to 9717 and the Patriot Act, would have been 1llegal.

Moreover, FBI Defendants failure to find these Memoranda proves their bad faith
justifying an Order from this Court denying their Motion for Summary Judgment and further
ordering them to conduct another scarch for the documents, and to report the results of that

search to the Court under oath. See Southam News v. United States, 674 F.Supp. 881, §50-91

4Thsy have presented the Court with no evidence of a search or even that the records do not exisz. While it
is true that FBI Defendants base the non-existence of these two documents upon a letter purportedly from Dawvid
Hardy of FBI Headguarters. That letter is not evidence. See Demars v O Flyan, 287 F.Supp.2d 230, 242-44
{(W.DNY 2003} holding that five ietters submitted in response to a Motion for Swmmary Judgment, which were not
Affidavits and which did not qualify as evidentiary proof in admissible form, could not be considered). Given the
fact that these bombing Memoranda exist, 1Uis not surprising that Hardy or anyone else within the FBI 1s reluctant to
state under cath that the documents do not exist.

*In fact, SPLC-Bombing Memorandum states on page 4 “the OKBOMS command post is attempting to

b3

verify the version of evenls as set forth by [REDACTED] and to develop further information.” (Exibit A, p. 4}

G



(D.D.C. 1987)(holding that FBI should be ordered to conduct another FO/4 search for
documents it claimed did not exist but were produced In response to an unrelated FOI4
Reguest because this fact “strongly suggest that responsive documents remain to be located™).
Accord, Kaizman, 926 F.Supp. at 320 (FBI’s bad faith in /04 suit is shown by fact that it
did not produce documents known to exist).

PLAINTIFF SHOULD BE ENTITLED TO DISCOVERY ON THE EXISTENCE
OF THE DOCUMENTS AND/OR RECORDS IN QUESTION AND THE
ADEQUACY OF THE COURT ORDERED SEARCH

Continuance of a Motion for Summary Judgment for purposes of discovery should be
granted almost as a matier of course unless the non-moving party has not diligently pursued
discovery. Wichita Falls Office Associates v. Banc One Corp., 978 F.2d 915, 918 (5" Cir.
1992). This 1s especially true when the evidence necessary to oppose a Motion for Suntmary
Judgment is solely in the possession of the moving party. Lunderstadt v. Colafella, 885 F.24d
66, 71 (3™ Cir. 1989). Moreover, discovery 1s appropriate 1 a FO/4 case when there is
reason to believe that the agency cither is withholding records or did not conduct an adequate
search for the materials. See Information Acquisition Corp. v. Department of Justice, 444
F.Supp. 458 (D.D.C. 1978).

The proper discovery procedure appears to be, however, for such discovery to be

stayed until the agency conducts the requisite search and fails to find responsive documents.
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See Murphy v. Federal Bureau of Investigation, 490 F .Supp. 1134 (D.D.C. 1980). The focus
of the discovery is upon whether complete disclosure has been made (that 1s - - whether a
thorough search for documents has taken place) and/or whether withheld items are exempt
from disclosure). Gizav. Secretary of Health, Education and Welfare, 628 F.2d 748,751 (1*
Cir. 1980). See e.g. Nirenv. INS, 103 F.R.D. 10 (D.C.Or. 1984)(Plaintiff suing under FOI4
was cn;titch to depose reviewing officer for agency in order to determine adequacy of scarch
conducted by agency and to determine the factual basis for its claim of exemption from
disclosure); Reisberg v. U.S. Department of Justice, 543 F.2d 308 (D.C. Cir.
1976)(Interrogatories are proper discovery tools in a FOl4 case). As previously shown,
discovery is justified in this instance based upon FBI Defendants bad faith in failing to
produce either the SPLC-Bombing Memorandum orthe BOMBROB-Funding Memorandum.
These documents clearly exist, which means that there are undoubtedly other documents
responsive to Plamtiff’s FOI4 Request concerning the sting operation and/or Kenneth
Michael Trentadue.

FBI DEFENDANTS CANNOT REFUSE TO DO A SEARCH FOR DOCUMENTS
OR RECORDS CONCERNING MORRIS DEES AND THE WHITE
SUPREMACIST OPERATION

FBI Defendants refuse to conduct any search for decuments related to Morris Dees’

involvement with the white supremacist organization claiming that it would be an invasion
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of privacy and therefore exempt from FOI4 under 28 U.S.C. §§ 552(b)(6) and (b)(?)(C));
“Official information that sheds light on agencies performance of its statutory duties falls
squarely within [FOI4’s] statutory purpose”. United States Department of Justice v.
Reporter’s Commission, 489 U.S. 749, 773 (1989). Moreover, as a corporation or business
organization, the SPLC has no privacy mterests protectable or recogmzed under FO/A. See
Ivanhoe Citrus Association v. Handley, 612 F.Supp. 1560, 1567 (D.C. 1985)(Corporations
or business associations have no protectable privacy interests under #(0/4). And as to Dees,
whose name Plaintiff believes has been redacted from the SPLC-Bombing Memorandum, FBI
Defendants have a duty to conduct the search for these records. Moreover, there 1s no
automatic entitlement to the privacy exemptions claimed by FBI Defendants.

Under both exemptions, the Court employs a balancing fest when 1t comes to
disclosure. That s - - the public’s interest In knowing the information is weight against the
mterest of the individuals in keeping the matter a secret. In this case, the substantial public
interest in disclosure of the FBI Defendants’ prior knowledge of and possible complicity in
the greatest act of domestic terrortsm in the history of the Umited States of America, as well
as FBI Defendants’ subscquent failure to do anything to prevent that tragedy would clearly
override anv privacy interests of those who directly or indirectly participated n that tragedy

and have their names blacked out on Exhibits A and B. See Lissner v. United States Custom



Service, 241 F.3d 1220 (9% Cir. 2001); Miami Herald Publishing Co. v. United States Small
Business Administration, 670 F.2d 610 (3™ Cir. 1982). Furthermore, the privacy interest
involved must relate to personnel, medical or similar information. [d. Miami Herald, 670
F.2d at 615. The documents and/or records which Plaintiff requests of Dees does not fall
into this category. Besides Plaintiff is entitled to have any non-privacy maternals segregated
and produccd from these documents and/or records.

CONCLUSION

FBI Decfendants and the SPLC were involved in the clandestine, covert, illegal sting
operation against a white supremacist religious compound in Eastern Oklahoma from which
they in all likelihood had advance notice of the plot to bomb the Murrah Building n
Oklahoma City, Oklahoma. Despite this forewarning, FBI Defendants did nothing to prevent
that attack which resulted in the largest act of domestic terrorism n the history of the United
States of America. FBI Defendants have now engaged in a conspiracy to conceal therr
involvement in that sting operation from the American public. It is for this reason that FBI
Defendants have failed to produce the documents and/or records Plaintiff has requested
under FOIA. Plaintiff, therefore, respectfully submits that FBI Defendants’” Motion for
Summary Judgment should be continued; that they should be ordered to conduct another

search for the documents and/or records including materials related to Morris Dees and



report back to the Court under cath the results of that search; and that following such report,
if necessary, Plaintiff be allowed to conduct discovery into the adequacy of the search, the
validity of any exemptions claimed including the existence of the sting operation and
documentation of that operation that would otherwise be responsive to Plaintiff’s 7014
Requesis. Plaintiff would also request that FBI Decfendants be immediately ordered to
produce unredacted copies of both the SPLC-Bombing Memorandum and the BOMBROB-
Funding Memorandum,

DATED this 30" day of November, 2004.

Zsse C. Trentadue
Pro Se Plaintiff
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CERTIFICATE OF HAND-DELIVERY

] HEREBY CERTIFY that on the 30" day of November, 2004, I caused a true and
correct copy of the foregoing PLAINTIFE’S COMBINED MEMORANDUM IN
OPPOSITIONTOFBIDEFENDANTS’ MOTION FORSUMMARY JUDGMENT AND
PLAINTIFF’S RULE 56(f) MOTION FOR CONTINUANCE PENDING DISCOVERY
to be sérved via, hand-delivery, upon the following:

Paul M. Wamer

United States Attorney

Carlie Christensen

Assistant United States Attorney
185 South State Street, Suite 400
Salt Lake City, UT 84111-1538
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FILED 1 ULITED STATES DISTRICT
Jesse C. Trentadue (#4961) VR UISTRICT OF UTAH
175 South W est Temple, Suite 700 OV 30 2004

Salt Lake City, UT 84101-1480 A e o =)

Telephone: (801) 532-7300 LiSLs 8 JMMER, CLERK
Facsimmle: (801) 532-7355 DEPUTY CLERK

Pro Se Plaintiff

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

JESSE C. TRENTADUE, : PLAINTIFF’S COMBINED
. MEMORANDUM IN OPPOSITION
Plaintiff, . TOF¥FBI DEFENDANTS® MOTION
: FOR SUMMARY JUDGMENT AND
Vs. - PLAINTIFF’S RULE 56(f) MOTION
: FOR CONTINUANCE PENDING
FEDERAL BUREAU OF : DISCOVERY
INVESTIGATION and FEDERAL
BUREAU OF INVESTIGATION’S :
OKLAHOMA CITY FIELD OFFICE, Case No.: 2:04 CV 00772 DAK

Defendants. : Judge Dale A. Kimball

Plaintiff commenced this action under the Freedom of Information Act (“FOIA”) 1o
obtain documents and/or records which, directly or indirectly, reported upon, concerned,

referenced or referred to Morris Dees and/or the Southern Poverty Law Center’s (“"SPLC™)



involvement with and/or connection to a white supremacist paramilitary training facility
known as Elohim City, OKBOMB, BOMBROB, Tim McVeigh, Richard Guthrie, Terry
Nichols, Dennis Mahon, Robert Millar, Michael Brescia, Peter Langan and/or Andres
Strassmeir including all contacts Dees or the SPLC may have indirectly had with the
foregoing individuals through informants. In this action, Plamtiff also seeks the 302 Report
of an iﬁtcrview he gave to FBI Defendants on or about August 12, 1996, conceming the Mid-
West Bank Robbery Gang, Kenneth Michael Trentadue and Richard Lee Guthrie. In this
action, Plaintiff likewise seeks any other documents and/or records which refer to that 302
Report of his August 12, 1996 interview, especially documents referencing Kenneth Michael
Trentadue and the Mid-West Bank Robbery Gang or Richard Lee Guthrie.

Pursuant to Federal Rule of Civil Procedure 56, FBI Defendants have moved for
summary judgment contending that Plamtiff’s claims are moot because they did not locate
any documents responsive to Plaintiff’s FOI4 Reguest and consequently did not withhold any
documents or improperly assert any exemption as a basis for withholding documents. But
as the Court now knows, that 1s not true. A key document consisting of the SPLC-OKBOMEB
Memorandum was withheld. With this Memorandum, Plaintiff is also submitting another
document dealing with “domestic sccurity/terrorism” the SPLC s informant, “Elohim City,”

“OKBOMB,” “BOMBROB,” “McVeigh,” “Guthrie,” “Brescia,” and “Langan” the very



subjects of Plaintiff’s FOI4 Request. More importantly, this second document is another
electronic communique” from Director of the FBI documenting that Guthrie and the others
were funding McVeigh’s attack upon the Murrah building with monies they had obtained
from bank robberies.! Plaintiff, therefore, submits this Memorandum 1 opposition to FBI
Defendants’ Motion for Summary Judgment. Also contained in this Memorandum, is
Plaintiff’ s Rule 56(f) Motion asking that FBI Defendants’ Motion for Summary Judgment be
continued until Plaintiff has completed limited discovery on the existence of the documents

and/or records In question.

RULE 56(f) CONTINUANCE MOTION

Pursuant to Federal Rule of Civil Procedure 56(f}, Plaintiff hereby asks the Court to
continue FBI Defendants’ Cross-Moiion for Summary Judgment until an additional search
for the records in question can be conducted by the FBI Defendants and the results of that
search reported back to the Court under oath. Thereafter, depending upen the results of that
search Plamtiff can complete discovery related to the existence of the documents and/or

records in question as well as the adequacy of the FBI Defendants” scarch. In support of this

:Interestingly, EBI Defendants sull contend there is no ¢onnection hetween MeVelgh, the Oklahoma City
bombing, Elohim City or the Mid-West Bank Robbery Gang which operated out of Elohim City. FBI Defendants
make this claim even though this BOMBROB-Funding Memorandum states that the informant reported to the FBI
that the Elohim City crowd feared that if McVeigh “told the autborities that he received bank robbery money {they)
would face life in prson.™

Led



request, Plaintiff shows the Court as follows:

1. Pursuant to Federal Rule of Civil Procedure 56, Plaintiff moved for partial
summary judgment specifically seeking an electronic Memorandum from FBI Headguarters
to the FBI Oklahoma City Field Office and Omaha Field Office among others discussing an
undercover operation involving the SPLC at a white supremacist compound in Oklahoma.

2. Plaintiff described that Memoranduwm as follows:

An clectronic Memorandum from then FBI Director Loue
Freeh at FBI Headquarters to the FBI's Oklahoma City Field
Office and Omaha Field Office among others which was dated
approximately January 4, 1996, and addressed the subject of
“DOMESTIC SECURITY/TERRORISM.” (Emphasis 1m
original). This document concerned FBI Case No. 174A-0OC-
56120 and FBI Case No. 91A-OM-418359 which were,
respectively, the Oklahoma City bombing investigation known
as “OKBOMB” and the “Mid-West Bank Robbery Investigation
known as “BOMBROB.” (Second Trentadue Dec., § 9).

This electronic communication or Wemorandum also discussed
a sting or undercover operation involving the SPLC at a White
Supremacist Compound in Oklahoma. Specifically, this
Memorandum discussed how the SPLC had an informant at the
compound who was aware that McVeigh and others intended to
blow up the Murrah Federal Building m Oklahoma City,
Oklahoma. In fact, according to this Memorandum as early as
April 5, 1995, (approximately 2 weeks before the Oklahoma
City bombing) Tim McVeigh contacted the compound
attempiting to recruit others to help in the attack on the Murrah
Federal Bullding. (Second Trentadue Dec., § 10).



(Plaintiff's Combined Motion for Partial Summary Judgment and Memorandum in Support,
2
p. 0).

3. In response to that Motion, FBI Defendants contend that the document did not
exist. That is not true, however. A heavily redacted copy of the SPLC-Bombing
Memorandum which FBI Defendants claim does not exist is attached hereto as Exhibit A.

4, Commencing at the bottom of page 3, Exhibit A discusses the SPLC’s
informant at a white supremacist compound in Oklahoma and McVeigh’s attempts to recruit
assistance from those at the compound for his attack upon the Murrah building. One would
not expect this to be the only record on that informant’s activities at Elohim City. Anditis
not.

5. Attached hereto as Exhibit B is another electronic communique” from FBI
Director Louie Freeh dealing with the very subjects of Plamtiff's FOI4 Request. More
importantly, when Exhibits A and B are read together, it is clear that the SPLC s mmformant
at Elohim City was present when McVeigh called in early April of 1995 to obtain help in the

bombing plan. More interesting still, is the fact that Guthrie and the others were paying

*plaintiff described the SPLC-Bombing Memorandum with rightful shot accuracy, which deprives FBI
Defendants of any claim that they could not identify the decumest during the “search” but even had Plaintff
deseribed that document with far less accuracy, it should nevertheless iave been picked up 1 any legitimate search
of FBI file }74A-0C-56120 and 91 A-OM-4185% into which it was placed. This is so because FBI Defendamis had a
duty to construe Plaintifls FO/A Reguesis iiberally. Nation Magazine v. United States Custom Service, 71 F.3d
885, 8§90 (1.C. Cir. 1995).



McVeigh money derived from bank robberies to carry out his attack. Despite being squarely
with Plaintifi”s FOIA Request and mentioning Iiterally every name in that Request, 1t was not
produced by FBI Defendants. Instead, FBI Defendants contend that 1t does not exist.

6. Itis clear from FBI Defendants’ denial of the existence of the SPLC-Bombing
Memorandum and the BOMBROB-Funding Memorandum that there are records responsive
to Plaintiff’s FOJIA Request which FBI Defendants are either intentionally concealing or did
not conduct an adequate scarch to locate. Consequently, in order to adequately respond to
FBI Decfendants™ Cross-Motion for Summary Judgment, Plaintiff will need to undertake
discovery relative to the FBI Defendants involvement with the SPLC n a sting operation at
the white supremacist compound in question and the existence of documents and/or records
reporting upon or documenting that involvement that would be responsive to Plamudf’s FOIA4

Reguest.

RESPONSE TO ¥BI DEFENDANTS’ STATEMENT OF UNDISPUTED FACTS

FBI Defendants set forth 13 paragraphs of facts in their “Statement of Undisputed
Facts” of which paragraphs 6, 7, 8, 9 and 13 are very much mn dispute. These are the
paragraphs in which FBI Defendants contend that despite a thorough scarch, no documents
responsive to Plaintiff's FOIA Reqguests exist and/or werc found. Thesc facts are not

supported by any evidence, however. Consequently, they are now subjcct 10 a Motion to

6



Strike by Plaintiff. In addition, FBI Defendants contention of a thorough search and lack of
documentation responsive to Plaintiff’s FOI4 Requests is severely undercut by the SPLC-
Bombing Memorandum and BOMBROB-Funding Memorandum both of which FBI
Defendants contend did not exist.

REBUTTAL TO FBI DEFENDANTS’ RESPONSE TO PLAINTIFE’S
STATEMENT OF UNDISPUTED FACTS

FBI Defendants contend that paragraphs 1,6, 7, 16 and 17 of Plamtiff’s Statement of
Undisputed Facts are disputed. FBI Defendants, however, do not offer any evidence to
dispute those facts. Consequently, that portion of FBI Defendants’ Memorandum 1s also
subject to a Motion to Strike by Plaintiff.

FBI DEFENDANTS HAVING INTENTIONALLY MISLED THE COURT ABOUT
THE NON-EXISTENCE OF BOTH THE SPLC-BOMBING MEMORANDUM AND
BOMBROB-FUNDING MEMORANDUM RELATED TO THEIR INVOLVEMENT

IN THE OKLAHOMA CITY BOMBING PRECLUDES THE GRANT OF
SUMMARY JUDGMENT IN THEIR FAVOR

The SPLC-Bombing Memorandum and BOMBROB-Funding Memorandum
concerning the SPLC s involvement with a white supremacist organization and the Oklahoma
City bombing which FBI Defendants say do not exist clearly do exist. The Court will note
that when it compares Exhibit A with Plaintiff’s description of this document both in his

Motion and FOIA Request, that description was completely accurate down to the FBI files
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into which the bombing Memorandum was directed. The same is true of Plaintift’s FOI4
Reguest with respect to the BOMBROB-Funding Memorandum. Given the detailed
description of these documents, it is not happenstance that the FBI Defendants were unable
1o locate them. The reason these Memoranda were not located 1s because they discuss the
SPLC and FBI’sinvolvement with the white supremacist at Elohim City where Tim McVeigh
and the others involved in the Oklahoma City bombing associated and/or trained and used
money obtained from bank robberies to carry out that attack. More importantly, these
Memoranda reveal that through an SPLC informant FBI Defendants may have had advanced
notice of McVeigh’s plan to bomb the Mumrah Federal Building in Oklahoma City,
Oklahoma on April 19, 19957 That is why these Memoranda were not “found” by FBI
Defendants alleged “search” of their records.

It is FBI Defendants’ burden to establish that they conducted an adequate search and
failed to find the requesied records. Karzman v. Freeh, 926 F.Supp. 316, 320 (E.D.NY.
1996). In fact, FBI Defendants must show beyond a material doubt that they conducted 2
search reasonably calculated to uncover all relevant documents. See Jimenez v. FBI, 910

F Supp. 5, 7(D.D.C. 1996). Simply put, under FO/A4 FBI Defendants must show that they

*According to these Memorande, \wo days prior to the bombing the SPLC mformant was in the white
supremacist compound, and apparently met with one of the “two indicled OKEOME Detfendants.”
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have made a good faith effort to search for the requested records using methods that can
reasonably be expected to produce the mformation requested. Master v. FBI, 926 F .Supp.
193, 196 (D.D.C. 1996).

In the instant case, FBI Defendants have made no showing of good faith with respect
to an adequate search.” Nor can they given the two Memoranda which they failed to produce
and surely, in an investigation of that magnitude there would have been more than one
Memorandum conceming the SPLC’s involvement with the FBI in a covert operation against
a white supremacist religious organization in Eastcrn Oklahoma.® An operation which, prior
to 917 and the Patrior Act, would have been illegal.

Moreover, FBI Defendants fatlure to find these Memoranda proves their bad faith
justifying an Order from this Court denying their Motion for Summary Judgment and further
ordering them to conduct another search for the documents, and to report the results of that

search to the Courtunder oath. See Southam News v. United States, 674 F.Supp. 881, 890-91

4'l'hey have presented the Court with no evidence of a scarch or even that the records do not exist. While nt
is true that FBI Defendants base the non-existence of these two documents upon a letter purportedly from David
Hardy of FBI Headquarters. That letter is not evidence. See Demars v. O'Flyon, 287 F.Supp.2d 230, 242-44
(W.DNY. 2003)(hoiding that five Tetters submitted in response to a Motion for Swmmary Judgment, which were not
Affidavits and which did not qualify as evidentiary proof in admissible form, could not be considered). Given the
fact that these bombing Memorandg exast, it is not surprising that Hardy or anyone else within the FB] is reluctant to
state under oath that the documents do not exist.

*In fact, SPLC-Bombin o Memoranduon states on page 4 “the OKBOME command post is atterapting to
verify the version of events as set forth by [REDACTED] and to develop {urther mformation.” {(Exhibit 4, p. 4).

8



(D.D.C. 1987 )(holding that FBI should be ordered to conduct another FOI4 search for
documents it claimed did not exist but were produced in response to an unrelated FOIA
Request because this fact “strongly suggest that responsive documents remain to be located™).
Accord, Katzman, 926 F.Supp. at 320 (FBI’s bad faith in /0J4 suit is shown by fact that 1t
did not produce documents known to exist).

PLAINTIFE SHOULD BE ENTITLED TO DISCOVERY ON THE EXISTENCE
OF THE DOCUMENTS AND/OR RECORDS IN QUESTION AND THE
ADEQUACY OF THE COURT ORDERED SEARCH

Contiruance of a Motion for Summary Judgment for purposes of discovery should be
granted almost as a matter of course unless the non-moving party has not diligently pursued
discovery. Wichita Falls Office Associates v. Banc One Corp., 978 F.2d 915, 918 (5" Cir.
1992). This 1s especially true when the evidence necessary to oppose a Moiien for Summary
Judgment is solely m the possession of the moving party. Lunderstadt v. Colafella, 885 F.2d
66, 71 (3 Cir. 1989). Morcover, discovery is appropriate in a FOIA4 case when there is
reason to believe that the agency either is withholding records or did not conduct an adequate
search for the matertals. See Information Acquisition Corp. v. Depariment of Justice, 444
F.Supp. 458 (D.D.C. 1978).

The proper discovery procedure appcars to be, however, for such discovery to be

staved until the agency conducts the requisite search and fails to find responsive documents.
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See Murphy v. Federal Bureau of Investigation, 490 F.Supp. 1134 (D.D.C. 1980). The focus
of the discovery i1s upon whether complete disclosure has been made (that 1s - - whether a
thorough search for documents has taken place) and/or whether withheld items are exempt
from disclosure). Giza v. Secretary of Health, Education and Welfare, 628 F.2d4 748, 751 (1%
Cir. 1980}, See e.g. Niren v. INS, 103 F.R.D. 10 (D.C.Or. 1984 )(Plaintiff suing under FO/A4
was en‘éitled to depose reviewing officer for agency in order to deterrmne adequacy of search
conducted by agency and to determine the factual basis for its claim of exemption from
disclosure); Reisberg v. U.S. Depariment of Justice, 543 F2d 308 (D.C. Cir.
1976)(Interrogatories are proper discovery tools in a FOI4 case). As previously shown,
discovery is justified in this instance based upon FBI Defendants bad faith in failing to
produce eitherthe SPLC-Bombing Memorandum orthe BOMBROB-Funding Memorandum.
These documents clearly exist, which means that there are undoubtedly other documents
responsive to Plaintiff’s FOI4 Request concerning the sting operation and/or Kenneth

Michael Trentadue.

FBEDEFENDANTS CANNOT REFUSE TO DO A SEARCH FOR DOCUMENTS
OR RECORDS CONCERNING MORRIS DEES AND THE WHITE
SUPREMACIST OPERATION

FBI Defendants refuse to conduct any search for documents related to Morms Dees’

involvement with the white supremacist organization claiming that it would be an mvasion
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of privacy and therefore exempt from FO/4 under 28 U.S.C. §§ 552(b)(6) and (b)(?)(C))I.
“Official information that sheds light on agencies performance of its statutory duties falis
squarely within [FOIA 5] statutory purpose”. United States Departiment of Justice v.
Reporter’s Commission, 489 U.S. 749, 773 (1989). Moreover, as a corporation or business
organization, the SPLC has no privacy interests protectable or recognized under FOI4. See
Ivanhoe Citrus Association v. Handley, 612 F.Supp. 1560, 1567 (D.C. 1985)(Corporations
or business associations have no protectable privacy interests under FOJ4). And as to Dees,
whose name Plaintiff believes has been redacted from the SPLC-Bombing Memorandum, FBI
Defendants have a duty to conduct the search for these records. Moreover, there i1s no
automatic entitlement to the privacy exemptions claimed by FBI Defendants.

Under both exemptions, the Court emplovs a balancing test when 1t comes to
disclosure. Thatis - - the public’s interest in knowing the information is weight against the
interest of the individuals in keeping the matter a secret. In this case, the substantial public
interest in disclosure of the FBI Defendants’ prior knowledge of and possible complicity m
the greatest act of domestic terrorism in the history of the United States of America, as well
as FBI Dcfendants’ subsequent fatture to do anything to prevent that tragedy would clearly
override any privacy interests of those who directly or indirectly participated in that tragedy

and have their names blacked out on Exhibits A and B. See Lissnerv. United States Cusiom



Service, 241 F.3d 1220 (9™ Cir. 2001); Miami Herald Publishing Co. v. United Stuates Small
Business Administration, 670 F.2d 610 (5" Cir. 1982). Furthermore, the privacy interest
involved must relate to personnel, medical or similar information. /d. Miami Herald, 670
F.2d at 615. The documents and/or records which Plaintiff requests of Dees does not fall
into this category. Besides Plaintiff is entitled to have any non-privacy materals segregated
and produced from thesc documents and/or records.

CONCLUSION

FBI Defendants and the SPLC were involved in the clandestine, covert, illegal sting
operation against a white supremacist religious compound in Eastern Oklahoma from which
they in all likclihood had advance notice of the plot to bomb the Murrah Building in
Oklahoma City, Oklahoma. Despite this forewamning, FBI Defendants did nothing to prevent
that attack which resulted in the largest act of domestic terrorism in the history of the United
States of America. FBI Defendants have now engaged n a conspiracy to conceal thelr
involvement 1n that sting operation from the American public. It is for this reason that FBI
Defendants have failed to produce the documents and/or records Plaintiff has requested
under FOIA. Plaintiff, therefore, respectfully submits that FBI Defendants’ Motion for
Summary Judgment should be continued; that they should be ordered to conduct another

search for the documents and/or records including materials rclated to Morris Dees and
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report back to the Court under oath the results of that search; and that following such report,
if necessary, Plaintiff be allowed to conduct discovery into the adequacy of the search, the
validity of any excmptions claimed including the existence of the sting operation and
documentation of that operation that would otherwise be responsive to Plaintiff’s FOI4
Requests. Plaintiff would also request that FBI Defendants be immediately ordered to
produce unredacted copies of both the SPLC-Bombing Memorandum and the BOMBROB-
Funding Memorandum.

DATED this 30" day of November, 2004.

T

zsse C. Trentadue
Pro Se Plaintiff
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CERTIFICATE OF HAND-DELIVERY

I HEREBY CERTIFY that on the 30" day of November, 2004, I caused a true and
correct copy of the foregoing PLAINTIFE’S COMBINED MEMORANDUM IN
OPPOSITION TOFBIDEFENDANTS MOTION FORSUMMARY JUDGMENT AND
PLAINTIFF’S RULE 36(f) MOTION FOR CONTINUANCE PENDING DISCOVERY
to be served via, hand-delivery, upon the following:

Paul M. Wammer

Umnitec States Attornecy

Carlic Christensen

Assistant United States Attorney
185 South State Street, Suite 400
Salt Lake City, UT 84111-1538
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