
UNITED STATES DISTRICT COURTFOR THE DISTRICT OF COLUMBIAUNITED STATES OF AMERICA )) CR. NO 05-394 (RBW)v. ))I.  LEWIS LIBBY, )also known as “Scooter Libby” )GOVERNMENT’S RESPONSE TO DEFENDANT’S  THIRD MOTION TO COMPEL DISCOVERYThe UNITED STATES OF AMERICA, by PATRICK J. FITZGERALD, SPECIALCOUNSEL, respectfully submits the following response to the “Third Motion of I. Lewis Libby toCompel Discovery Under Rule 16 and Brady.”    INTRODUCTIONOn October 28, 2005, a federal grand jury returned a five-count indictment chargingdefendant I. Lewis “Scooter” Libby with obstruction of justice, perjury, and making false statementsto federal investigators, in violation of 18 U.S.C. §§ 1503, 1623 and 1001, in connection with aninvestigation concerning leaks to reporters of classified information regarding the employment ofValerie Plame Wilson.  To date, the government has provided defendant with approximately 12,300 pages ofclassified and unclassified discovery, including the entire set of documents produced to the Officeof Special Counsel by the Office of the Vice President, a large quantity of classified and unclassifieddocuments from several other government agencies, and certain grand jury testimony and documentsprovided by reporters.  The government currently is in the process of obtaining from the Office ofthe Vice President and producing to defendant an estimated 1,400 pages of additional handwrittennotes prepared during the period May 6, 2003 through March 24, 2004, pursuant to the Court’s
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ruling from the bench on February 24, 2006.  The government also is currently in the process ofproviding defendant with additional discovery concerning his morning intelligence briefings duringthe periods of June 7-14, 2003, October 12-16, 2003, November 24-28, 2003, March 3-7, 2003, andMarch 22-26, 2003, pursuant to the Court’s Order of March 10, 2006. ARGUMENTDefendant’s third discovery motion seeks expansive additional discovery, principally on theground that the documents sought are “material to the preparation of the defense,” as that phrase isused in Fed. R. Evid. 16(a)(1)(E)(i).  Defendant asserts that the documents he seeks, which amongother things include nearly every document generated by four large executive branch entities relatingto Ambassador Joseph Wilson’s trip to Niger, are discoverable under Rule 16 because they willassist in the preparation of witness examinations, provide context for the government’s allegations,and demonstrate his lack of a motive to commit the perjury and false statement offenses charged inthe indictment.Defendant’s motion is flawed in two fundamental respects.  First, it rests on an unsupportablereading of Rule 16 which, if adopted by the Court, would to a large extent substitute open filediscovery for Rule 16, a proposition that has been repeatedly rejected by the courts.  Second, it ispremised on relevance arguments which overlook the fact that defendant is charged with perjury, nota conspiracy to commit various other crimes.  When viewed against the correct legal standards fordiscovery and in the context of the crimes charged in the indictment, defendant’s motion formiscellaneous additional discovery should be denied for the reasons set forth more fully below.
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I. Applicable Legal StandardsThe Supreme Court long ago established, and has continued to hold, that discovery incriminal cases is not unlimited and does not sweep in everything known to the government anduncovered during the investigation.  United States v. Agurs, 427 U.S. 97, 109 (1975) (noconstitutional duty to “allow complete discovery of . . . files as a matter of routine practice”); UnitedStates v. Bagley, 473 U.S. 667, 675 (1985) (“the prosecutor is not required to deliver his entire fileto defense counsel”); Weatherford v. Bursey, 429 U.S. 545, 559 (1997); United States v. Ruiz, 536U. S. 622, 630 (2002); see also United States v. Jordan, 316 F.3d 1215, 1251 (11th Cir. 2003) (noright to unsupervised search through the government’s files).  Nor does Federal Rule of CriminalProcedure 16 authorize general access to the government’s investigation file; rather, Rule 16(a)(1)(E)is limited to discovery of records “material to preparing the defense.”  Fed. R. Crim. P. 16(a)(1)(E).Rule 16 requires disclosure only of evidence that “enables the defendant significantly to alter thequantum of proof in his favor.”  3/10/06 Mem. Op. at 8 (citing United States v. Marshall, 132 F.3d63, 68 (D.C. Cir. 1998)).  An “abstract logical relationship to the issues in the case” is insufficient.3/10/06 Mem. Op. at 8; Jordan, 316 F.3d at 1251 (citing United States v. Buckley, 586 F.2d 498, 506(5th Cir. 1978)).  And where classified information is sought, the defendant must also show that theclassified information “is at least helpful to the defense.”  3/10/06 Mem. Op. at 9 (citing UnitedStates v. Yunis, 867 F.2d 617, 623 (D.C. Cir. 1989)).In United States v. Armstrong, 517 U.S. 456 (1996), the Supreme Court provided specificinstruction as to what records are “material to preparing the defense” – that term means “thedefendant’s response to the Government’s case in chief.”  Id. at 462.  Thus, the parameters of Rule16 discovery are set by the indictment.  United States v. George, 786 F. Supp. 11, 13 (D.D.C. 1991)
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(cited by 3/10/06 Mem. Op. at 8).  Accordingly, there is no general Rule 16 right to broadly fishthrough the government’s investigative file simply because the defendant makes a “conclusoryallegation” of materiality.  United States v. Cadet, 727 F.2d 1453, 1466 (9th Cir. 1984) (citingUnited States v. Conder, 423 F.2d 904, 910 (6th Cir. 1970)); see Jordan, 316 F.3d at 1251; UnitedStates v. Carrasquillo-Plaza, 873 F.2d 10, 12 (1st Cir. 1989); see also  Moore v. Illinois, 408 U.S.786, 795 (1972) (“We know of no constitutional requirement that the prosecution make a completeand detailed accounting to the defense of all police investigatory work on a case.”); United Statesv. Heidecke, 683 F.Supp. 1211, 1214 (N.D. Ill. 1988) (rejecting discovery request under Brady for“all files reviewed by the investigators”).  Nor is the defendant permitted to invoke Rule 16 to generally rummage through the files ofother federal agencies.  United States v. Labovitz, 1997 WL 289732, at *4 (D. Mass. May 30, 1997)(rejecting a Rule 16 “broad fishing expedition” of FDIC’s files concerning the victim-bank in bankfraud prosecution).  Such casting about in the files of other government agencies simply has no basis:defendant cannot require “an affirmative government-wide search for possibly exculpatory evidence”or for “‘any materials that might conceivably be useful to his defense.’”  United States v. Poindexter,727 F. Supp. 1470, 1485 (D.D.C. 1989) (quoting United States v. North, 1988 WL 148527 (D.D.C.July 13, 1988)). Thus, defendant is wrong to suggest that Rule 16 grants him the right to review all of thedocuments that the government reviewed during its investigation.  Def.’s Mem. at 2 (“Presumably,the government reviewed these documents during its investigation to identify useful witnesses ordocuments and to determine whether the testimony of witnesses was truthful.  Rule 16 gives thedefense the right to use these documents for precisely the same purposes.”).  Putting aside the fact
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that the government did not review all the myriad documents defendant now requests, there is noauthority for the proposition – and defendant cites none – that Rule 16 allows the defense to lookthrough every document the government examined.  To the contrary, documents are “material topreparing the defense” under Rule 16 only if the documents are specifically part of the “thedefendant’s response to the Government’s case in chief” as delimited by the charges, Armstrong, 517U.S. at 462, not simply because the government at some point reviewed the record during theinvestigation.  Allowing defendant to attempt to replicate the government’s investigation isparticularly inappropriate because the government’s investigation was far broader in scope than thecharges ultimately brought in the indictment.  Thus, in analyzing whether the documents sought in defendant’s latest request for discoveryare “material to the preparation of the defense” and disclosable under Rule 16(a)(1)(E), the Courtshould follow the analytical process set out in its March 10, 2006 Memorandum Opinion: examinethe defendant’s request in light of the allegations in the indictment, and assess whether “there is astrong indication that [the material sought] will play an important role in uncovering admissibleevidence, aiding witness preparation, corroborating testimony, or assisting impeachment or rebuttal,”United States v. Lloyd, 992 F.2d at 351 – recognizing also that when the defense seeks classifiedinformation it is held to the additional burden of demonstrating that the classified information is“helpful to the defense,” United States v. Yunis, 867 F.2d at 623.  3/10/06 Mem. Op. at 8-9.        Against the backdrop of the limited charges in this indictment – that defendant lied to thegrand jury and the Federal Bureau of Investigation about his acquisition and disclosures to the mediaof information concerning Valerie Plame Wilson’s employment by the Central Intelligence Agency– defendant’s latest discovery requests fail this test. 
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  Although defendant includes the documents in this category in his list of documents that1would aid in preparing witness examinations he makes no specific argument as to why thesedocuments would be helpful in that regard, and does not identify which witness or witnesses theywould assist in examining. 6

II. AnalysisA. The Requested Documents Are Not Discoverable on the Ground that TheyWould Be Helpful in Preparing to Examine Potential Witnesses.Defendant argues that he is entitled to the following materials on the ground that they arematerial to the preparation of his defense in that they would aid in preparing to examine or cross-examine potential trial witnesses:1. All documents and information generated or received by the State Department, theCIA, the Executive Office of the President and/or the National Security Council(“NSC”)” concerning former Ambassador Joseph Wilson’s trip to Niger, and anyinvolvement in that trip by his wife, includinga. the origins of Mr. Wilson’s trip to Niger, including any role played by Ms.Wilson in connection with the trip;b. reports about the trip; and c. subsequent discussion, comment or analysis concerning the trip, includinggovernment documents concerning the trip and/or Ms. Wilson’s role in it thatwere generated after May 6, 2003, when the controversy surrounding thedisputed sixteen words erupted.2. All documents or communications reflecting any possible attempt or plan by anygovernment official to punish or seek revenge against Mr. Wilson or Ms. Wilson.3. All documents reflecting Mr. Wilson’s communications with officials at the StateDepartment or other government agencies concerning his trip to Niger or the “sixteenwords.”1
4. Any notes from the September 2003 meeting in the Situation Room at which ColinPowell is reported to have said that (1) everyone knows that Mr. Wilson’s wife

Case 1:05-cr-00394-RBW     Document 80     Filed 04/05/2006     Page 6 of 39 



  Defendant’s argument with respect to this category of documents is limited to the2preparation of an examination of former Secretary of State Powell.  See, infra, at 14.  Defendant’s requests as listed in his Third Motion to Compel do not track the precise3language of the document requests made to the government by letter.7

worked at the CIA and that (b) it was Mr. Wilson’s wife who suggested that the CIAsend her husband on a mission to Niger.”2
Memo. at 14-16, 23.   The government has produced to defendant all documents related to Mr.3
Wilson’s trip that it received from the OVP.  In addition, the government has produced to defendantdocuments, received from any source, relating to conversations, correspondence, or meetingsinvolving defendant in which Mr. Wilson’s trip was discussed, and has produced additional materialsfrom the CIA and the State Department relating generally to Mr. Wilson’s trip.  The governmentdeclined to produce some documents related to Mr. Wilson’s trip on that the ground that thosedocuments were completely irrelevant to defendant’s knowledge or communications regarding Mr.Wilson, Ms. Wilson, or Mr. Wilson’s trip to Niger.  The government is unaware of any documentsreflecting communications between Mr. Wilson and the State Department regarding the “sixteenwords” other than media reports and material that would fall within the Jencks Act if the governmentwere to call Mr. Wilson as a witness.  Some documents produced to defendant could be characterized as reflecting a plan todiscredit,  punish, or seek revenge against Mr. Wilson.  The government declined to producedocuments relating solely to other subjects of the investigation, even if such documents could be socharacterized as reflecting a possible attempt or plan to discredit or punish Mr. Wilson or Ms.Wilson.  The government has no knowledge of the existence of any notes reflecting comments byformer Secretary of State Powell regarding Ms. Wilson during a September 2003 meeting.
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Defendant overreaches when he asserts that Rule 16 generally requires the production of allmaterials that may be helpful in preparing to examine witnesses.  The bulk of the documents thatdefendant seeks to assist in preparing witness examinations (here correspondence, e-mails, andreports generated by potential witnesses and those around them) fall within the category of witnessstatements and arguable impeachment information covered by the Jencks Act and Giglio.  Ifdefendant’s position were correct, the Jencks Act, Rule 26.2, and Giglio obligations would beunnecessary and redundant because all such material – and far more – would have been disclosedpursuant to Rule 16.  To the contrary, Rule 16(a)(2) expressly prohibits the use of Rule 16 as an end-run around the Jencks Act: “Nor does this rule authorize the discovery or inspection of statementsmade by prospective government witnesses except as provided in 18 U.S.C. § 3500.”  Fed. R. Crim.P. 16(a)(2).  Furthermore, the defendant cannot simply recite that access to statements will“enhance[] defense counsels’ ability to cross-examine” a witness as a basis for using Rule 16 todisregard the Jencks Act.  United States v. Tarantino, 846 F.2d 1384, 1414-15 (D.C. Cir. 1988). To be sure, Brady and Giglio may require disclosure of material beyond that required by Rule16, but an argument that those cases up-end the normal timing of Jencks Act production is “anattempt to convert Brady into a broad rule of discovery in criminal cases.”  Tarantino, 846 F.2d at1416; see also United States v. Hart, 760 F. Supp. 653, 659 (E.D. Mich. 1991) (timing of disclosure,if required, is based on defense’s ability to make effective use of information at trial).  That isparticularly true where the defendant seeks statements from one witness that will purportedly be atodds with the statement of another witness: “witnesses are not impeached by prior inconsistentstatements of other witnesses, but by their own prior inconsistent statements.”  Id. (emphasis inoriginal).  At bottom, Rule 16 also does not constitute a free-floating tool to cast about for
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   Defendant indicates that the “CIA briefer” described in paragraph 11 of the indictment4may be Craig Schmall, Peter Clement, or Matt Barrett.  Defendant indicates that the “senior CIA official” described in paragraph 7 of the5indictment may be Robert Grenier or John McLaughlin.9

impeachment material on potential witnesses; rather, there must be a “strong” indication that thematerial will play an “important” role in assisting impeachment.  Marshall, 132 F.3d at 68.Potential Government WitnessesDefendant contends that the foregoing documents are discoverable because they are necessaryto prepare to examine the following potential government witnesses in this case: (a) former CIA Director George Tenet; (b) CIA briefer Craig Schmall;  4
(c) former senior CIA official Bob Grenier;  5
(d) former Under Secretary of State Marc Grossman; (e) former White House Press Secretary Ari Fleischer; (f) former Deputy National Security Advisor Stephen Hadley; and (g) current White House Deputy Chief of Staff Karl Rove.  Because the government does not intend at this time to call three of these individuals – Mr.Tenet, Mr. Hadley, and Mr. Rove – defendant is not entitled to discovery based on the need toprepare to cross-examine those individuals.With respect to the individuals whom the government does intend to call as witnesses, thedocuments defendant demands go well beyond anything that would be necessary to prepare toexamine these individuals, and indeed, far beyond the scope of what is relevant to the chargescontained in the indictment.  Defendant demands the production of all “documents and information”
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  References to defendant’s Third Motion to Compel are to “Memo.,” followed by the6relevant page number.  Defendant states that documents that relate to Mr. Wilson’s trip form the“core” of the discovery at issue in this motion.  Memo. at 12.  References to the exhibits todefendant’s motion are to “Memo. Exhibit,” followed by the exhibit number.  References to the Indictment are to “Indict.,” followed by the relevant count and paragraph7number. 10

generated or received by anyone in the State Department, the CIA, the Executive Office of thePresident and/or the National Security Council (“NSC”) concerning Mr. Wilson’s trip to Niger,6
which includes “the origins of Mr. Wilson’s trip to Niger, including any role played by Ms. Wilsonin connection with the trip,” “any reports about the trip,” and any “subsequent discussion, commentor analysis concerning the trip.”  Memo. at 14-16.  Defendant seeks the requested materials withoutregard to whether defendant or any prospective witness actually wrote, reviewed, or even saw thematerials, and without regard to whether any prospective witness is expect to testify about them.For example, defendant makes a sweeping demand for State Department documentsregarding Mr. Wilson’s trip, despite the fact that, as is evident from the indictment, the testimonyof the government’s lone State Department witness, Under Secretary of State for Political AffairsMarc Grossman, will focus on conversations between Mr. Grossman and defendant in late May andearly June 2003 concerning former Ambassador Wilson’s trip, and Mr. Grossman’s efforts duringthat period to gather information regarding the trip in response to defendant’s inquiries.  See Indict.,Count One, ¶¶ 4, 5, 6.   As a result of defendant’s inquiries, information was gathered and a7
classified report was prepared by the State Department’s Bureau of Intelligence and Research (“theINR report”).  In June 2003, Mr. Grossman orally advised defendant that he had learned thatWilson’s wife worked at the CIA and that State Department personnel believed that Mr. Wilson’swife was involved in the planning of Mr. Wilson’s trip.  See Indict., Count One, ¶ 6. 
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Defendant has been provided with a copy of the INR report in classified discovery, and thegovernment understands that no contemporaneous reports written by Mr. Grossman about hisconversations with defendant in May and June 2003 are available.  Prior to trial, defendant will beprovided with prior statements of Mr. Grossman as part of the government’s Jencks Act disclosure,as well as any material required under Giglio.  The central issue at trial will be whether defendant lied when he testified that he was notaware that Mr. Wilson’s wife worked at the CIA prior to his purported conversation with TimRussert about Mr. Wilson’s wife on or about July 10, 2003.  See Indict., Count One, ¶ 20. Mr.Grossman’s testimony is specifically relevant to show that defendant was told of Ms. Wilson’semployment and possible role in planning Mr. Wilson’s trip to Niger in early June 2003.  Thistestimony will not be offered to prove the truth of the matter asserted; indeed, it is irrelevant whetherMr. Wilson’s wife actually did work at the CIA or actually did play a role in arranging the trip, orhow State Department employees viewed the results of the Wilson trip.  Likewise, none of theseissues are relevant to preparing for Mr. Grossman’s examination.Defendant makes the same sweeping demand for CIA and White House documents relatedto Mr. Wilson’s trip, although, once again, the anticipated testimony of the government’s CIAwitnesses, Craig Schmall, a CIA briefer, and Robert Grenier, a former senior CIA official, and thetestimony of the government’s sole White House witness, Ari Fleischer, will focus on conversationswith defendant regarding Ms. Wilson which took place in June and early July 2003.  See Indict.,Count One, at ¶¶ 7, 11, 16.  All known documents relating to these conversations have been providedto defendant.  The relevance of this testimony, like that of Marc Grossman, is to show that defendantknew about Ms. Wilson’s employment and possible role in planning Mr. Wilson’s trip to Niger as
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early as June 2003, and no later than July 7, 2003.  Neither the particulars of Mr. Wilson’s trip, northe views of CIA or White House officials regarding the results of the trip, are relevant to, ornecessary for preparing cross-examinations of, Messrs. Schmall, Grenier, or Fleischer.  Nor isdefendant entitled to expansive discovery on the basis of speculations that government officials mayhave been biased as a result of purported disputes among the various agencies concerningintelligence issues.  With respect to Mr. Fleischer, defendant also asserts that press reports indicate that Mr.Fleischer reviewed a report containing information related to Mr. Wilson’s wife that was sent toformer Secretary of State Colin Powell while Secretary Powell, Mr. Fleischer and others were enroute to Africa on Air Force One.  Memo. at 25.  If the press reports are correct, and if Mr. Fleischerdisclosed information concerning Mr. Wilson’s wife to reporters, defendant argues, then Mr.Fleischer would have a motive to shade his testimony in this case.  Id.  The government has provideddefendant with a copy of the report in question.  Defendant does not claim that Mr. Fleischer wrote,reviewed, or even saw any other documents concerning Mr. Wilson’s trip, and does not establish anyother connection between Mr. Fleischer and any of the requested documents.  Thus, there is nosupport for defendant’s claim that the requested documents would be helpful to defendant inpreparing to cross-examine Mr. Fleischer. Potential Defense WitnessesDefendant further argues that he is entitled to discovery of all documents that would behelpful in preparing to examine witnesses that may be called as defense witnesses at trial, includingthe following individuals: (a) former Deputy Secretary of State Richard Armitage; (b) formerSecretary of State Colin Powell; (c) former CIA Director George Tenet; (d) “other current or former
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CIA officials, including” Bill Harlow; and (e) Senior White House advisor Karl Rove.  Defendantcites, and research reveals, no authority for the proposition that the defendant is entitled to discoverall documents related to witnesses whom defendant anticipates calling as witnesses at trial.  To thecontrary, it is settled law that the government has no obligation to produce prior statements, orinformation reflecting negatively on the credibility, of witnesses called by the defense, much lesswitnesses who may be called by the defense.  See 18 U.S.C. § 3500 (which by its terms applies onlyto witnesses called by the government) and United States v. Presser, 844 F.2d 1275, 1285 (6th Cir.1988)(“the government need not disclose impeaching material in its possession relating to anypotential defense witness where that impeaching material does not meet the Brady test of beingmaterial and exculpatory”); and United States v. Souffront, 338 F.3d 809, 824 (7  Cir. 2003) (Whenth
ATF Agent was called by defense to impeach a government witness and to testify to defendant’sstate of mind, no Brady violation occurred when government did not disclose that agent was accusedby a former agent of participating in or covering up theft of jewelry and money by corrupt cop."Impeaching the testimony of their own witness is not favorable to the defense . . . and does not raisethe probability of a different verdict . . . This argument is without merit." (citations omitted)).  Given the limited nature of any admissible testimony that could be offered by the aboveindividuals, the need to prepare their testimony could not possibly justify defendant’s expansivediscovery demands in any event.  For example, defendant asserts that he may call former DeputySecretary of State Richard Armitage as a defense witness for the purpose of testifying regarding “theexpected testimony of his former colleagues,  Mr. Grossman and Mr. Powell,” Memo. at 23, n. 5and, specifically, of establishing bias on the part of Under Secretary Grossman, Memo. at 23.Defendant argues that “[i]f Mr. Armitage or another State Department official was in fact the
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primary source for Mr. Novak’s article, Mr. Grossman’s testimony may be colored by either by hispersonal relationship with Mr. Armitage or his concern for the institutional interests of the StateDepartment.” Id.   There is no precedent for a fact witness to be called to testify about the expected testimonyof another fact witness – much less precedent that an intention to do so entitles a defendant toadditional discovery.  Putting aside defendant’s failure to explain how loyalty to Mr. Armitage orto the State Department could rise to the level of causing Mr. Grossman to invent conversations withdefendant and testify to them under oath, defendant has provided no connection between therequested materials and Messrs. Grossman, Armitage or Powell, and no basis for concluding that thematerials would aid him in preparing to establishing bias on the part of Mr. Grossman. Similarly, defendant is not entitled to discovery of additional documents regarding Mr.Wilson’s trip in order to prepare to examine former Secretary of State Colin Powell as a defensewitness.  Defendant asserts that he is “entitled to examine Secretary Powell regarding his knowledgeof Mr. Wilson’s trip to Niger and his communications with other government officials about thattrip,” and that the State Department records concerning the trip will assist him in preparing toconduct this inquiry.  Memo. at 24.  Defendant fails, however, to establish how Secretary Powell’sknowledge concerning Mr. Wilson’s trip could be relevant to the perjury and false statement chargescontained in the indictment, or his defense to those charges.Nor has defendant established how “[a]ny notes from the September 2003 meeting in theSituation Room at which Colin Powell is reported to have said that (1) everyone knows that Mr.Wilson’s wife worked at the CIA and that (b) it was Mr. Wilson’s wife who suggested that the CIAsend her husband on a mission to Niger” (see Memo. at  15) would be helpful to defendant in

Case 1:05-cr-00394-RBW     Document 80     Filed 04/05/2006     Page 14 of 39 



15

preparing his defense, even if such documents existed, and it is the understanding of the governmentthat there are no notes indicating that Secretary Powell made the purported statements.Additionally, defendant asserts that he plans to question Secretary Powell concerning mediareports regarding a document containing information regarding Ms. Wilson sent to Secretary Powellon Air Force One while Secretary Powell and others were en route to Africa between July 7 and July12, 2003, and regarding the possibility that other government officials may have shared informationabout Ms. Wilson with journalists while in Africa.  Memo. at 24.  Defendant fails to establish thatany documents other than that sent to Secretary Powell (which has been produced to defendant)would be useful in preparing to examine Secretary Powell, or even that the topics concerning whichhe plans to question Secretary Powell have any relevance to the issues of this case.  Accordingly,defendant’s desire to question Secretary Powell does not entitle him to additional discovery.  Defendant claims that Karl Rove will be a “key witness” in the trial, in that he will testifyconcerning a conversation with defendant on July 10 or 11, 2003 regarding Robert Novak’s intentto print a story regarding Ms. Wilson’s employment at the CIA, Indict., Count One, ¶ 21, and thatStephen Hadley may “offer important testimony about discussions within the Administrationconcerning the need to rebut Mr. Wilson’s statements about his trip and his conclusions,” as wellas “discussions about the need to declassify and disseminate the NIE” and George Tenet’s publicstatements regarding the “sixteen words.”  Memo. at 25-26.  As indicated above, the governmentdoes not intend to call Mr. Rove or Mr. Hadley as witnesses at this time.Nor has defendant established any connection between the documents defendant hasdemanded and any relevant testimony Mr. Rove or Mr. Hadley could provide.  The trial in this casenecessarily will focus on whether or not defendant committed perjury.  While defendant may prefer
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to put the conduct of others on trial, he is not entitled to do so.  Nor is defendant entitled to discoveryso that he may examine witnesses at trial regarding their conduct and the conduct of others that isnot germane to the issue of whether defendant lied and obstructed justice.  
Agencies By Which Potential Witnesses Are or Were EmployedThe extraordinary scope of defendant’s request for documents is illustrated by the fact thatthe request is not limited to documents directly connected with the individuals he has identified aspotential witnesses, or even by time frame.  To the contrary, defendant argues that he is entitled to“all CIA documents that concern (sic) Mr. Wilson’s trip to Niger, including reports and subsequentdiscussions of it,” and, at the very least, all documents concerning Mr. Wilson’s trip “generated, sent,or received by CIA witnesses.’  Similarly, defendant argues that, “the government’s disclosureobligations are not limited to the files of [the] particular White House witnesses” that defendant hasidentified, but rather, extends to “all White House documents relating to Mr. Wilson’s trip to Nigerthat could undermine or corroborate the expected testimony of these witnesses, and other WhiteHouse documents that could be used to develop lines of questioning for their examinations at trial.”Thus, in essence, defendant contends that the expected testimony of a witness triggers openfile discovery of that witnesses’ agency on any related topic, whether or not relevant at trial.Defendant cites no legal authority in support of this claim, which flies in the face of the long-established limited nature of discovery in criminal cases, see United States v. Agurs, 427 U.S. at 109,United States v. Jordan, 316 F.3d at 1251.
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B. Defendant is Not Entitled to Discovery of the Requested Documents on the Basisthat Such Documents Will Allow Him to Provide “Context” for Events Allegedin the Indictment.Defendant argues as an alternative ground for his discovery requests the need to establish“context” for matters alleged in the indictment.  Defendant claims that, in order to put the allegedevents in context, and specifically to establish that Ms. Wilson played a “peripheral” rather than animportant role in the controversy concerning the “sixteen words,” defendant is entitled to discoveryof the above-described documents as well as to:All documents reflecting discussions within the government of whether to release a publicstatement during the week of July 7, 2003 regarding the inclusion of the “sixteen words” inthe 2003 State of the Union Address, including all drafts of the July 11, 2003 statementissued by Director of Central Intelligence George Tenet.Memo. at 15, 27.  The government has produced to defendant all documents responsive to the above requestthat were received from the Office of the Vice President, including notes of defendant and drafts ofthe July 11, 2003 statement issued by CIA Director George Tenet.  The government declined to seekcopies or produce additional drafts of the July 11, 2003 statement maintained by other agencies onthe ground that such documents would be irrelevant in the absence of any connection to defendant,and also potentially duplicative of documents already produced.In an attempt to recast the relevant issues at trial, defendant claims he is entitled to correctthe “distorted picture of the relevant events” presented in the indictment, including the“exaggerati[on of] the importance government officials, including [defendant], attributed to Ms.Wilson’s employment status prior to July 14, 2003,” and to present “a more complete and accuratenarrative” of the alleged events, and to establish that defendant “and other government officials”
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viewed Ms. Wilson’s identity as at most a “peripheral issue.”   Memo. at 27.  Defendant argues thatinformation regarding bureaucratic infighting over responsibility for the “sixteen words” will helpthe jury appreciate how defendant “may have forgotten or misremembered the snippets ofconversation the government alleges were so memorable.”  Memo. at 3-4.Though he might wish otherwise, this trial is not about the conduct or state of mind ofpersons other than defendant.  Indeed, the state of mind of other individuals is of negligible valuein determining whether defendant lied to the FBI and grand jury.  In reality, it does not matterwhether Ms. Wilson’s role was thought to be important or peripheral by anyone other than defendantand the discrete number of persons with and for whom he worked.  Accordingly, it is clear thatdocuments from outside the OVP are not sought to establish “context” but rather to provide anirrelevant distraction from the issues of the case.Moreover, evidence from the CIA, State Department, and NSC about whether personsworking there thought the issue of Ms. Wilson’s employment was “peripheral” will not place incontext the state of mind of defendant and others working in the Office of Vice President at therelevant time, nor explain whether defendant was likely to have forgotten conversations about thetopic in which he participated.  In June 2003, when discussing Ambassador Wilson’s trip to Niger,the Vice President advised defendant that Ambassador Wilson’s wife worked at the CIA in theCounterproliferation Division.  Indict., Count One, ¶ 9.  The evidence will show that the July 6,2003, Op Ed by Mr. Wilson was viewed in the Office of Vice President as a direct attack on thecredibility of the Vice President (and the President) on a matter of signal importance:  the rationalefor the war in Iraq.  Defendant undertook vigorous efforts to rebut this attack during the weekfollowing July 7, 2003.
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At some point after the publication of the July 6, 2003 Op Ed by Mr. Wilson, Vice PresidentCheney, defendant’s immediate superior, expressed concerns to defendant regarding whether Mr.Wilson’s trip was legitimate or whether it was in effect a junket set up by Mr. Wilson’s wife.  And,in considering “context,” there was press reporting that the Vice President had dispatched Mr.Wilson on the trip (which in fact was not accurate).   Disclosing the belief that Mr. Wilson’s wifesent him on the Niger trip was one way for defendant to contradict the assertion that the VicePresident had done so, while at the same time undercutting Mr. Wilson’s credibility if Mr. Wilsonwere perceived to have received the assignment on account of nepotism.  The context for defendant’sdisclosures in the course of defending the Office of the Vice President will not be fleshed out in anyfiles of CIA or State Department or NSC employees that might reflect what they thought.  Putslightly differently, the thoughts and impressions of CIA, State Department, and NSC employees,absent any evidence that these thoughts and impressions were conveyed to defendant, simply cannotshed light on defendant’s state of mind at the time of his alleged criminal conduct.  See United Statesv. Secord, 726 F.Supp. 845, 848-49 (D.D.C. 1989) (“The subjective state of mind which DefendantSecord wishes to prove could have arisen solely from conversations in which he participated,correspondence which he himself read, meetings which he himself attended. . . .  The point is simplythat Defendant’s state of mind can come only from what he hears or sees.  Defendant is entitled todiscover materials which evidence his personal knowledge about or belief in the legality of theEnterprise.”).Nor would such documents of the CIA, NSC and the State Department place in context theimportance of the conversations in which defendant participated.  Defendant’s participation in acritical conversation with Judith Miller on July 8 (discussed further below) occurred only after the
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Vice President advised defendant that the President specifically had authorized defendant to disclosecertain information in the NIE.  Defendant testified that the circumstances of his conversation withreporter Miller – getting approval from the President through the Vice President to discuss materialthat would be classified but for that approval – were unique in his recollection.  Defendant furthertestified that on July 12, 2003, he was specifically directed by the Vice President to speak to thepress in place of Cathie Martin (then the communications person for the Vice President) regardingthe NIE and Wilson. Defendant was instructed to provide what was for him an extremely rare “onthe record” statement, and to provide “background” and “deep background” statements, and toprovide information contained in a document defendant understood to be the cable authored by Mr.Wilson.  During the conversations that followed on July 12, defendant discussed Ms. Wilson’semployment with both Matthew Cooper (for the first time) and Judith Miller (for the third time).Even if someone else in some other agency thought that the controversy about Mr. Wilson and/orhis wife was a trifle, that person’s state of mind would be irrelevant to the importance and focusdefendant placed on the matter and the importance he attached to the surrounding conversations hewas directed to engage in by the Vice President.Likewise, documents from other agencies that defendant never saw will not provide contextfor defendant’s grand jury testimony regarding these events.  Defendant testified that he did notdiscuss the CIA employment of Ambassador Wilson’s wife with reporter Judith Miller on July 8,2003 and that he could not have done so because he had forgotten by that time that he had learnedabout Ms. Wilson’s CIA employment a month earlier from the Vice President.  Nor could suchdocuments explain defendant’s testimony disclaiming having discussed Ms. Wilson’s employmentwith various other government officials prior to July 10, 2003, or his testimony that he was “taken
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aback” when journalist Tim Russert asked about Ms. Wilson’s employment with the CIA on July12, 2003.  Accordingly, none of the documents requested by defendant could possibly support thedefense that the specific perjury specifications are mere “snippets” of conversation he “may havemisremembered.”  C. Defendant is Not Entitled to the Requested Documents Related to the NIE.Defendant further contends that he is entitled to additional discovery because the government“informed [the defense] that it seeks to make an issue at trial of [defendant’s] alleged disclosuresof a portion of the content of the October 2002 National Intelligence Estimate on Iraq’s ContinuingPrograms for Weapons of Mass Destruction, known as the NIE.” Memo. at 10-11 (emphasis added).Specifically, defendant claims that, in order to place this issue in “context,” he is entitled todiscovery of:1. All documents relating to the possible declassification of the 2002 NationalIntelligence Estimate (“NIE”)(in whole or in part); and2. All documents relating to or reflecting public comments by government officialsabout the NIE or its contents prior to July 18, 2003.The government has produced to defendant all documents received from the OVP, whichwould include any documents responsive to these requests, and is in the process of locating andproducing a limited number of additional responsive documents in the possession of the SpecialCounsel although such documents were not authored or reviewed by defendant.  The governmenthas declined to seek or produce additional responsive documents from other agencies unless suchdocuments reflect conversations and meetings in which defendant participated, on the ground thatsuch documents would be irrelevant to the defense.  The government has also declined to produce

Case 1:05-cr-00394-RBW     Document 80     Filed 04/05/2006     Page 21 of 39 



22

publicly available comments by government officials regarding this issue on the ground that they areequally accessible to defendant.As an initial matter, it is defendant’s conduct and testimony, rather than any whim of thegovernment, that makes defendant’s disclosure of the NIE an issue in this case.   However, contraryto defendant’s contention, he is not entitled to rummage through other agencies’ documentsconcerning the NIE where defendant himself has testified that he understood that no one at thoseagencies was aware of, or involved in, the declassification made known to him by the Vice Presidentor the disclosures he made to reporters Cooper and Miller.The Relevance of the NIE to This CaseOne of the key conversations that will be proved at trial took place between defendant andreporter Judith Miller at the St. Regis Hotel on the morning of July 8, 2003.  Defendant testified inthe grand jury that he and Miller did not discuss the CIA employment of Ambassador Wilson’s wife,Valerie Plame, on that occasion, and that he could not have done so because he had forgotten by thattime that he had learned about Ms. Wilson’s employment a month earlier from the Vice President.Defendant further testified that when he spoke with reporter Tim Russert the following day, Russertinformed him that Wilson’s wife worked at the CIA, and defendant was “taken aback.”  Defendanttestified that he thought that the information was new to him, and that he made sure not to confirmthe information to Russert.  Defendant thereafter testified that he repeated what he learned fromRussert to other reporters (including Cooper and Miller) on July 12, taking care to caution thosereporters that he did not know if the information were true or even if Ambassador Wilson even hada wife.
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As to the meeting on July 8, defendant testified that he was specifically authorized in advanceof the meeting to disclose the key judgments of the classified NIE to Miller on that occasion becauseit was thought that the NIE was “pretty definitive” against what Ambassador Wilson had said andthat the Vice President thought that it was “very important” for the key judgments of the NIE tocome out.  Defendant further testified that he at first advised the Vice President that he could nothave this conversation with reporter Miller because of the classified nature of the NIE.  Defendanttestified that the Vice President later advised him that the President had authorized defendant todisclose the relevant portions of the NIE.  Defendant testified that he also spoke to David Addington,then Counsel to the Vice President, whom defendant considered to be an expert in national securitylaw, and Mr. Addington opined that Presidential authorization to publicly disclose a documentamounted to a declassification of the document.  Defendant testified that he thought he brought a brief abstract of the NIE’s key judgmentsto the meeting with Miller on July 8.  Defendant understood that he was to tell Miller, among otherthings, that a key judgment of the NIE held that Iraq was “vigorously trying to procure” uranium.Defendant testified that this July 8th meeting was the only time he recalled in his governmentexperience when he disclosed a document to a reporter that was effectively declassified by virtue ofthe President’s authorization that it be disclosed.  Defendant testified that one of the reasons why hemet with Miller at a hotel was the fact that he was sharing this information with Miller exclusively.In fact, on July 8, defendant spoke with Miller about Mr. Wilson after requesting thatattribution of his remarks be changed to “former Hill staffer.”  Defendant discussed with Miller thecontents of a then classified CIA report which defendant characterized to Miller as having beenwritten by Wilson. Defendant advised Miller that Wilson had reported that he had learned that in
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1999 an Iraqi delegation visited Niger and sought to expand commercial relations, which wasunderstood to be a reference to a desire to obtain uranium.   Later during the discussion about Wilsonand the NIE,  defendant advised Miller of his belief that Wilson’s wife worked at the CIA.  Indict.,Count One, ¶ 17.Defendant understood that the Vice President specifically selected him to talk to the pressabout the NIE and Mr. Wilson on July 12, 2003, in place of then-Assistant to the President for PublicAffairs, Cathie Martin, the usual press contact person from OVP.  This is relevant to show theimportance that defendant and his boss placed on the conversation concerning which he latertestified.  During his conversations with the press that day, defendant discussed Ms. Wilson’s CIAemployment with both Matthew Cooper (for the first time) and Judith Miller (for the third time).Thus, there is no way to present the relevant events concerning defendant’s discussions withreporters about Ms. Wilson without discussing defendant’s role in disseminating the key judgmentsof the NIE in those same conversations.There is no basis for extending disclosure of documents related to the declassification anddisclosure of the NIE to documents from the NSC, State Department, CIA, or any other agency.According to defendant, at the time of his conversations with Miller and Cooper, he understood thatonly three people – the President, the Vice President and defendant –  knew that the key judgmentsof the NIE had been declassified.  Defendant testified in the grand jury that he understood that evenin the days following his conversation with Ms. Miller, other key officials – including Cabinet levelofficials – were not made aware of the earlier declassification even as those officials were pressedto carry out a declassification of the NIE, the report about Wilson’s trip and another classifieddocument dated January 24, 2003.  Given that, there is no reasonable possibility that the requested
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   As part of his effort to justify in essence “open file” discovery concerning the NIE,8defendant notes that “Mr. Hadley was active in discussions about the need to declassify anddisseminate the NIE . . . .”  Defendant fails to mention, however, that he consciously decided not tomake Mr. Hadley aware of the fact that defendant himself had already been disseminating the NIEby leaking it to reporters while Mr. Hadley sought to get it formally declassified.  There is no reasonto root around in the files of the NSC or CIA or State Department given that no one at any of thosethree agencies was aware of any declassification of the NIE prior to July 18, 2003.  Since Mr. Hadleywas involved in efforts to declassify what Mr. Libby testified had already been declassified, Mr.Hadley’s files will create confusion rather than providing context.  The government is producing todefendant Mr. Hadley’s notes of meetings and conversations in which both defendant and Mr.Hadley participated, and in which the potential declassification of the NIE was discussed.25

documents from agencies outside the Office of Vice President will shed any light on, or provide any“context” for, what defendant knew, thought and did at the time of his critical conversations.8
 D. Defendant is Not Entitled to the Requested Documents for Purposes ofAttempting to Establish that He Had No Motive to Lie. Defendant also seeks discovery on the theory that the defense “has the right to make anaffirmative showing that [he] had no motive to lie to the FBI or the grand jury.”  Memo. at 4.Specifically, defendant argues that: (i) he did not believe Ms. Wilson’s employment status wasclassified; (ii) he was not “part of a conspiracy to harm Mr. Wilson by disclosing his wife’s CIAaffiliation”; and (iii) he did not believe anyone who worked closely with him had done anythingwrong.  Purportedly for these purposes, defendant seeks:1. All documents or communications reflecting any possible attempt or plan by anygovernment official to punish or seek revenge against Mr. Wilson or Ms. Wilson; and2. All documents or information concerning the identity of any government officialoutside the CIA who was aware prior to July 14, 2003 that Ms. Wilson worked forthe CIA.As indicated above, while some documents produced to defendant could be characterized asreflecting a plan to discredit,  punish, or seek revenge against Mr. Wilson, the government declinedto produce documents relating solely to other subjects of the investigation.  The government has
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  As discussed above, the government has not produced to defendant documents that relate9to the conduct of other subjects of the grand jury investigation unless there is some connectionbetween the document or its contents to defendant.26

identified to the defense individuals outside the intelligence community who were aware prior to July14, 2003 of Ms. Wilson’s CIA employment.  However, the government has declined to identify tothe defense, or produce documents concerning, some government officials on the grounds that (a)such officials are either subjects of the ongoing grand jury investigation or “innocent accused” whoseidentities are protected from disclosure by Fed. Crim. P. 6(e), as this Court has held; and (b) suchmaterials are irrelevant to any issue in the case.Defendant is not charged with knowingly disclosing classified information, nor is he chargedwith any conspiracy offense.  Moreover, as a practical matter, there are no documents showing anabsence of a plot, and it is unclear how any document custodian would set out to find documentsshowing an “absence of a plot.”  Indeed, there exist documents, some of which have been providedto defendant,  and there were conversations in which defendant participated, that reveal a strong9
desire by many, including multiple people in the White House, to repudiate Mr. Wilson before andafter July 14, 2003.Defendant’s request for discovery to show an absence of motive to lie or conceal his conductoverlooks the fact that even the materials defendant appended to his motion show that in earlyOctober 2003 (when defendant first gave his story) there would be great embarrassment to theadministration if it became publicly known that defendant had participated in disseminatinginformation about Ms. Wilson’s CIA employment, and defendant would have had every reason toassume he would be fired if his true actions became known.  Then National Security Adviser Dr.Condoleeza Rice publicly stated that she knew “nothing of any such White House effort to reveal
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any of this, and it would certainly not be the way the president would expect his White House tooperate.” Memo. Exhibit M.   On September 29, 2003, the Washington Post reported that “two White House officialsleaked the information to selected journalists to discredit Wilson.” (Washington Post, “Bush AidesSay They’ll Cooperate With Probe Into Intelligence Leak,” by Mike Allen, September 29, 2003).Also on September 29, 2003, White House Press Secretary McClellan stated that:There are anonymous reports all the time in the media. The President has set high standards,the highest of standards, for people in his administration. He's made it very clear to peoplein his administration that he expects them to adhere to the highest standards of conduct. Ifanyone in this administration was involved in it, they would no longer be in thisadministration . . . I've made it clear that there's been nothing, absolutely nothing brought to our attention tosuggest any White House involvement, and that includes the Vice President's office as well.When I'm talking about the White House, I'm talking about the Vice President's office aswell.http://www.whitehouse.gov/news/releases/2003/09/20030929-7.html.During this time, while the President was unaware of the role that the Vice President’s Chiefof Staff and National Security Adviser had in fact played in disclosing Ms. Wilson’s CIAemployment, defendant implored White House officials to have a public statement issuedexonerating him. When his initial efforts met with no success, defendant sought the assistance of theVice President in having his name cleared.  Though defendant knew that another White Houseofficial had spoken to Novak in advance of Novak’s column and that official had learned in advancethat Novak would be publishing information about Wilson’s wife, defendant did not disclose thatfact to other White House officials (including the Vice President) but instead prepared a handwrittenstatement of what he wished White House Press Secretary McClellan would say to exonerate him:
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People have made too much of the difference inHow I described Karl and LibbyI’ve talked to Libby.I said it was ridiculous about KarlAnd it is ridiculous about Libby.Libby was not the source of the Novak story.And he did not leak classified information.As a result of defendant’s request, on October 4, 2003, White House Press SecretaryMcClellan stated that he had spoken to Mr. Libby (as well as Mr. Rove and Elliot Abrams) and“those individuals assured me that they were not involved in this.”  Memo. Exhibit I.Thus, as defendant approached his first FBI interview he knew that the White House hadpublicly staked its credibility on there being no White House involvement in the leaking ofinformation about Ms. Wilson and that, at defendant’s specific request through the Vice President,the White House had publicly proclaimed that defendant was “not involved in this.”  The Presidenthad vowed to fire anyone involved in leaking classified information.  In that context, defendantproceeded to tell the FBI that he had merely passed information from one reporter (Russert) to otherreporters while disclaiming any knowledge of whether the information he passed was true, andcertainly unaware that he knew this classified information from government channels.  Once that diewas cast, defendant repeated the story in a subsequent interview and during two grand juryappearances. Against this backdrop, defendant argues that he is entitled to rummage around in governmentfiles  in an effort to find documents that would somehow help him to establish he had no reason toconceal his role in disseminating then-classified information.  He offers no explanation for how thecategories of documents he seeks will assist in establishing his lack of motive, and as a result failsto explain how the materials sought would enable him “significantly to alter the quantum of proof
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in his favor,” 3/10/06 Mem. Op. at 8, or why there “is a  strong indication that [the documents] willplay an important role” in enabling the defendant to respond to the charges in the indictment, id.Absent such a showing, and in the face of specific evidence proffered by the government that doesset out defendant’s motive to lie, defendant’s argument that the requested discovery generally maybe useful in locating evidence of his lack of motive to lie can only be understood as a fishingexpedition of the sort that is not permitted by the criminal discovery rules.E. Defendant is Not Entitled to the Requested Documents Under Brady.The Brady doctrine does not entitle the defense to everything it would like to have but whichRule 16 does not provide.  Defendant simply asserts in three sentences that certain documents thatmight exist must be Brady.  First, defendant asserts without elaboration that  “Information ... that tends to show that Mr.Libby did not improperly disclose the contents of the NIE is surely Brady material.” Memo at p. 34.The question of whether defendant did anything improper in disclosing the NIE is not relevant towhether defendant committed perjury by lying about something else, and therefore it cannotconstitute favorable evidence under Brady.   To the contrary, proof that the disclosure was properwould not negate proof that he committed perjury by lying about something else.Defendant also asserts without elaboration that “documents that help establish that no WhiteHouse-driven plot to punish Mr. Wilson caused the disclosure of Ms. Wilson’s identity alsoconstitute Brady material.”  Once again, defendant ignores the fact that he is not charged withparticipating in any conspiracy, much less one defined as a “White House-driven plot to punish Mr.Wilson.”  Thus, putative evidence that such a conspiracy did not exist is not Brady material.Moreover, given that there is evidence that other White House officials with whom defendant spoke
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 To the extent that defendant would hang his hat on the argument that another person or10persons outside the White House may have discussed Wilson’s wife’s employment with the pressprior to July 14, 2003 (for whatever reason), any such evidence would not negate evidence thatmultiple officials in the White House discussed her employment with reporters prior to (and after)July 14.  But again the existence vel non of concerted action by White House officials is notdispositive of whether defendant committed perjury in describing what he did. 30

prior to July14, 2003 discussed Wilson’s wife’s employment with the press both prior to, and after,July 14, 2003 – which evidence has been shared with defendant – it is hard to conceive of whatevidence there could be that would disprove the existence of White House efforts to “punish”Wilson.   Surely, defendant cannot claim that any document on its face that does not reflect a plot10
is exculpatory.Finally, defendant asserts, again without elaboration, that “information that tends to show thatgovernment officials who knew that Ms. Wilson worked for the CIA did not treat that informationas classified” is Brady material as well.  (Memo. at 34.)  Defendant is neither charged with disclosingclassified information nor with lying about what other officials thought about the classified natureof Ms. Wilson’s employment.  He is charged with perjury for lying under oath when he testified thathe thought he learned information about Wilson’s wife as if it were new from Tim Russert on July8 when in fact the information was neither new to him (he was dispensing it the days before hisconversation with Russert) nor was it discussed with Mr. Russert.  What other persons, particularlypersons outside the Office of the Vice President, thought about the classified nature of Wilson’swife’s employment is irrelevant -- not Brady material.F. Defendant is Not Entitled to the CIA Criminal Referral or Related Documents.Defendant seeks production of the CIA’s criminal referral to the Justice Department, as wellas all documents referenced in that referral.  Beyond a naked assertion that “Mr. Libby’s need for the
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documents in this case is clear,” defendant makes no attempt to explain how the criminal referral andrelated materials are “material to preparing the defense” within the meaning of Rule 16. The criminal referral and related documents simply bear no relationship to the perjury andfalse statement offenses charged in the indictment.  The author of the referral, a CIA attorney, willnot be a government witness, the referral does not summarize statements made by persons who willbe government witnesses, and the referral occurred well before defendant’s alleged commission ofthe crimes charged in the indictment.  Under these circumstances, defendant cannot plausiblycontend that “there is a strong indication that [the criminal referral and related materials] will playan important role,” 3/10/06 Mem. Op. at 8, in preparing his defense against the charges in theindictment.Moreover, Rule 16(a)(2) provides that “[e]xcept as Rule 16(a)(1) provides otherwise, thisrule does not authorize the discovery or inspection of reports, memoranda, or other internalgovernment documents made by an attorney for the government or other government agent inconnection with investigating or prosecuting the case.”  Other than his generic assertion that all ofthe documents he seeks are within the scope of Rule 16(a)(1)(E) because they are material topreparing the defense, defendant cites no provision of Rule 16(a)(1) that overcomes this exclusion,which clearly applies to the CIA referral documents.  See United States v. Goulding, 26 F.3d 656,661 (7th Cir. 1994) (in tax prosecution, district court correctly invoke Rule 16(a)(2) in refusing toorder production of IRS criminal referral documents); Gollaher v. United States, 419 F.2d 520, 527-28 (9th Cir. 1969) (judge properly relied upon Rule 16(a)(2) in refusing disclosure of inter-agencycommunications sought on ground that they might have shown that the Federal HousingAdministration’s attitude in pursuing loan fraud prosecution was one of bias).
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Finally, the criminal referral contains the legal analysis and opinions of a CIA attorney,communicated to an attorney in the Justice Department, and thus is protected by the attorney-clientprivilege, as well as pre-decisional preliminary evaluations and recommendations of governmentofficials that are covered by the deliberative process privilege.  Defendant represents that at presenthe seeks “only the unprivileged facts contained within the referral documents,” Memo. at 33, but thepresentation and analysis of facts relating to the leak of Ms. Wilson’s name and employment areclosely intertwined.  Moreover, even if certain portions of the criminal referral and relateddocuments are not protected by privilege, the non-privileged portions are not discoverable underRule 16 simply because defendant demands them.  As this Court made clear in its March 10, 2006Memorandum Opinion, Rule 16 sets a higher bar, and may not serve as a vessel from whichdefendant can conduct fishing excursions through government files.  Although defendant’s requestfor the CIA referral and related materials should be denied outright in light of his complete failureto articulate a basis for their production under Rule 16, the government would not object to providingthese materials to the Court in camera if the Court would find that of assistance.G. Neither the Office of the Vice President, the White House Office, the NationalSecurity Council, nor the State Department Should Be Considered AlignedWith the Prosecution Based on White House Counsel’s Directive to Cooperateor the Agencies’ Compliance with Subpoenas.In its March 10, 2006 Memorandum Opinion, the Court concluded that the Office of the VicePresident (OVP) is “closely aligned” with the prosecution, and that the prosecution had “knowledgeof and access to” documents in the possession of OVP for Rule 16 purposes.  In its discussion of thealignment issue, the Court cited the undisputed fact that White House Counsel’s Office had sent amessage declaring “full cooperation” with the investigation.  The Court also cited what it called the
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The government is not asking the Court to reverse its prior ruling with respect to the11documents that the Court ordered the government to produce.  The government fully intends to abideby the Court’s ruling and produce the documents specified by the Court.  The government seeksreconsideration of only the Court’s rationale for ordering the production of those documents. For clarity, it is important to note the distinctions between the various government entities.12The defendant describes the White House as including “the Executive Office of the President, theNSC and the OVP.”  (Memo. at 18.)  That is incorrect.  The Executive Office of the President is theumbrella entity within which there are many additional components, such as the White House Office,the OVP, and the NSC, among others.  See Office of the Federal Register, Nat’l Archive and RecordsAdmin., The United States Government Manual 1999/2000 v., 90-108 (1999).33

“rather free flow of documents”from the OVP to the Office of Special Counsel (OSC).  (March 10,2006 Op. at 13-15.)  In his Third Motion to Compel, defendant cites the Court’s March 10 Opinionand claims that “the Executive Office of the President, the NSC and the State Department are also‘aligned with the prosecution’” because of the “rather free flow of documents” sent by those entitiesto the OSC. (Memo. at 18.)  The government respectfully requests that the Court reconsider the ruling that OVP is“closely aligned” with the prosecution,  and further asks that the Court find that the White House11
Office (also known as the Office of the President), the NSC, and the State Department are also notaligned with the prosecution.   The pledge of cooperation with the investigation made by White12
House Counsel’s office in September 2003 does not and cannot dictate any alignment with theprosecution.  A precedent holding that a pledge of cooperation dictates alignment for discoverypurposes creates a serious disincentive for agencies to cooperate fully with Department of Justiceinvestigations because such cooperation would potentially subject the agency to wide-rangingdiscovery requests by defendants and the need to litigate questions of privilege concerning agencydocuments and information.  A finding of alignment based on that rationale would be unprecedented.
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It is worth noting that executive branch agencies routinely cooperate with the Department13of Justice in investigations.  If cooperation with subpoena requests or other cooperation with theDepartment of Justice is akin to alignment with the Department of Justice, the result could be thatany executive branch agency relevant to the case would be considered aligned with the prosecution.The Court rejected this result in its March 10 Opinion. (March 10, 2006 Op. at 7 n.10.)  Put another way, this is not at all like the situation in United States v. Brooks, 966 F.2d141500, 1503 (D.C. Cir. 1992), where the close working relationship between WashingtonMetropolitan Police (MPD) and the U.S. Attorney for the District of Columbia aligned MPD with34

Moreover, although the Department of Justice sought documents from various governmententities by letter request in the initial stages of the investigation, as soon as Special Counsel becameinvolved in January 2004, all documents were obtained through grand jury subpoenas.  To the extentthere was a steady flow of documents produced, that flow of documents was in response to a steadyflow of subpoenas.  A precedent holding that compliance with subpoenas aligns an agency with theprosecution creates a perverse incentive for an agency to attempt to quash any and all subpoenas itreceives, or to otherwise avoid full compliance with grand jury subpoenas lest its cooperation deemit as part of the prosecution team with concomitant discovery obligations.  13
Although OVP provided documents in response to subpoenas issued to it, it has not acted onthe prosecution’s behalf in this investigation and is not closely connected to the prosecution.  Seee.g., Strickler v. Greene, 527 U.S. 263, 281 (1991) (prosecutor’s duty to disclose information underRule 16 and Brady extends to “others acting on the government’s behalf in the case”) (quoting Kylesv. Whitley, 514 U.S. 419, 437 (1995))); United States v. Jordan, 316 F.3d 1215, 1249 (11th Cir.2003) (possession, custody, or control of the government for Rule 16 purposes includes governmentagencies “closely connected to the prosecutor”).  The same is true for the White House Office, theNSC, and the State Department – they provided documents in response to subpoenas, but they havenot acted on the prosecution’s behalf and are not closely connected to the prosecution.   Thus, in14
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the prosecution and obligated a federal prosecutor to search for and disclose a specific file relatedto a witness. In this case, the prosecution has provided defendant with all documents produced by OVP15in connection with this investigation.  35

the government’s view, neither the OVP, the White House Office, the NSC, nor the StateDepartment are aligned with the prosecution, and documents in the physical possession of thoseentities are not within the government’s possession, custody or control.  In the event that the Court declines to reconsider its prior ruling regarding OVP’s alignmentwith the prosecution, the government asks that the Court find that the White House Office, the NSCand the State Department are differently situated than OVP in terms of alignment.  One distinctionis that OVP was defendant’s primary employer, and, as a result, defendant likely had or could havehad access to a large majority of, if not the entirety of, the OVP documents, including those that wereultimately produced by OVP to the prosecution.  Cf. United States v. Poindexter, 727 F. Supp. 1470,1478 (D.D.C. 1989) (noting as a similarity between two cases that found alignment between theprosecution and an agency the fact that in both the agency from which the criminal defendant wasseeking documents was the agency of his or his co-conspirator’s employment).   That is not the case15
with documents from other governmental agencies.  Moreover, other than the fact that the WhiteHouse, the NSC, and the State Department provided documents to the prosecution, defendant hasoffered no explanation in his brief as to why those entities should be considered aligned with theprosecution. Another important distinction regarding the White House Office in particular is that theSupreme Court has “long recognized the ‘unique position in the constitutional scheme’ that [theWhite House Office] occupies.”  Clinton v. Jones, 520 U.S. 681, 698 (1997) (quoting Nixon v.
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Fitzgerald, 457 U.S. 731, 749 (1982)).  See also Cheney v. U.S. District Court for the District ofColumbia, 542 U.S. 367, 381-82 (2004).  Thus, the Supreme Court instructs that, with respect todiscovery addressed to the White House Office, “[t]he high respect that is owed to the office of theChief Executive . . . is a matter that should inform the conduct of the entire proceeding, includingthe timing and scope of discovery.”  Clinton, 520 U.S. at 707.  See generally, Cheney, 542 U.S. at381-92.  Applying these principles to Rule 16, the Court should conclude that the prosecution doesnot have custody or control over material in the possession of the White House Office.  It is a nearimpossibility that subordinate DOJ officers would have custody or control over material in thepossession of the White House Office, which houses the President’s closest staff.   The considerable potential for disrupting and complicating this litigation, as well as ongoinggovernment functions, is a reason for this Court to exercise caution in finding alignment and inexpanding discovery substantially beyond what is required by Rule 16, Jencks, and the Constitution.First, most of defendant’s requests implicate extensive classified information, while others raiseissues of executive privilege. Many are so broadly drawn as to require production of large amountsof irrelevant material, and to require the disclosure of sensitive information about third parties whoare not government witnesses and who could not provide information exculpatory of defendant.Second, virtually all of the information sought by defendant involves sensitive governmental policydeliberations at the highest levels of government. In such a context, this Court should be reluctantto order discovery beyond that which is reasonably related to the preparation of the defense to thecharges in the indictment. Finally, as discussed above, the degree to which subpoenaed governmententities complied with, rather than contested, subpoenas issued by independent investigators madeit possible to conduct this investigation in very sensitive circumstances. Disclosure of materials well
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beyond that which is required under the Rules and necessary to the preparation of a defense may chillthe willingness of future presidents and high-ranking government officials to assist criminalinvestigations of conduct by staff members holding sensitive positions.  The government submits thatthese weighty considerations directly contradict defendant’s assertion that providing the documentsdefendant requests from the other agencies would pose no “significant burden.”  (Memo. at 18.)Indeed, quite the opposite is true.  Defendant also argues that he should be granted more discovery, not less discovery, because“thorny issues of national security classification and executive privilege may need to be resolved.”(Memo. at 5.)  Defendant should be provided the discovery to which he is entitled.  If he is notentitled to certain discovery, he should not be granted it merely because the documents he is seekingimplicate “thorny” issues that will complicate, not expedite, litigation.
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CONCLUSIONFor all of the foregoing reasons, the United States respectfully requests that this Court denythe defendant’s third motion to compel discovery.    Respectfully submitted,
                     /s                              PATRICK J. FITZGERALDSpecial CounselOffice of the United States AttorneyNorthern District of Illinois219 South Dearborn StreetChicago, Illinois 60604(312) 353-5300

Dated:   April 5, 2006
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